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Annex 4 Legal Documents

Normative basis related to operations in complex security environments'

A. Relevant legal instruments and non-binding principles pertaining to security and access

I. International Humanitarian Law

Responsibility of States and other parties to the conflict to meet the needs of the civilian
population and role of relief organizations

- Convention (IV) relative to the Protection of Civilian Persons in Time of War, Geneva, 12
August 1949:

* Article 3 common to the four Geneva Conventions: in a non-international armed conflict, an
impartial humanitarian body may offer its services to the Parties to the conflict;

* Article 55: duty of the Occupying Power to ensure the food and medical supplies of the
population;

* Article 56: duty of the Occupying Power to ensure public health and hygiene in the occupied
territory;

* Article 59 (1): if the whole or part of the population of an occupied territory is inadequately
supplied, the Occupying Power shall agree to relief schemes on behalf of the population,
and facilitate them by all the means at its disposal.

- Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol I), Geneva, 8 June 1977:

* Article 69 (1): the Occupying Power shall ensure the provision of basic needs of the civilian
population of the occupied territory;

* Article 3 common tArticle 69 (2): relief actions for the civilian population of occupied ter-
ritories shall be implemented without delay;

* Article 3 common tArticle 70 (1): if the civilian population of any territory under the control
of a Party to the conflict, other than an occupied territory, is not adequately supplied, hu-
manitarian and impartial relief actions shall be undertaken, subject to the agreement of the
Parties concerned;

* Article 3 common tArticle 71 (1): relief personnel may assist in any relief action, subject to
the approval of the Party in whose territory the relief duties will be carried out.

1 Compiled by the Protection and Displacement Section (PDS), PDSB, OCHA, February 2011.
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- Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol II), Geneva, 8
June 1977:

Article 18 (1): relief societies may offer their services;

Article 18 (2): if the civilian population is suffering undue hardship due to a lack of supplies
essential for its survival, humanitarian and impartial relief action shall be undertaken, subject
to the consent of the High Contracting Party concerned.

Facilitation of humanitarian activities and free passage of relief supplies

- Convention (IV) relative to the Protection of Civilian Persons in Time of War:

Article 23: all Contracting Parties shall allow the free passage of all consignments of medical
supplies, food and clothing;

Article 59 (1): in the case of occupation, the occupying power shall facilitate relief schemes;

Article 59 (3): all Contracting Parties shall permit free passage of consignments and guaran-
tee their protection;

Article 59 (4): a power granting free passage to consignments on their way to territory occu-
pied by an adverse Party shall have the right to search them, to regulate their passage and to
be satisfied that they are to be used for the relief of the population and not for the benefit
of the occupying power;

Article 61 (1): in occupied territories, the distribution of relief consignments shall be carried
out with the cooperation and under the supervision of the Protecting Power, a neutral Power
or any impartial humanitarian body;

Article 61 (2): consignments shall be exempt from all charges, taxes or customs duties; the
Occupying Power shall facilitate the rapid distribution of the consignments.

- Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol I):

Article 70 (2): Parties to the conflict and all Contracting Parties shall allow and facilitate rapid
and unimpeded passage for all relief consignments, equipment and personnel;

Article 70 (3): Parties to the conflict and all Contracting Parties may prescribe technical ar-
rangements for such passage;

Article 70 (4): Parties to the conflict shall protect relief consignments and facilitate their
rapid distribution;

¢ Article 71 (3): each Party in receipt of relief consignments shall assist the relief personnel in

carrying out their relief mission; the activities of the relief personnel may only be limited or
their movements restricted in case of imperative military necessity.
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Prohibition of attacks against humanitarian personnel and assets

- Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol I):

e Article 71 (2): relief personnel shall be respected and protected.

Entitlements of affected persons or related obligations of State Parties

- Convention (IV) relative to the Protection of Civilian Persons in Time of War:
* Article 30: entitlement of protected persons to apply to relief organizations;

* Article 62: entitlement of protected persons in occupied territories to receive individual
relief consignments.

- Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol I):

 Article 54 (1): prohibition of starvation as a method of warfare;

* Article 54 (2): protection of objects indispensable to the survival of the civilian population.

- Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol II):

* Article 14: protection of objects indispensable to the survival of the civilian population.

II. Human Rights Law

Entitlements of affected persons or related obligations of State Parties

Universal Instruments
- International Covenant on Civil and Political Rights, New York, 16 December 1966:
¢ Article 6: right to life;
* Article 7: prohibition of torture, cruel, inhuman or degrading treatment or punishment.

- International Covenant on Economic, Social and Cultural Rights, New York, 16 Decem-
ber 19606:

 Article 11: right to an adequate standard of living, including food, clothing and housing;
* Article 12: right to health.
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- International Convention on the Elimination of All Forms of Racial Discrimination,
New York, 21 December 1965:

* Article 5 (e): prohibition of racial discrimination in the enjoyment of economic, social and
cultural rights.

- Convention on the Rights of the Child, New York, 20 November 1989:
* Article 6: right to life, survival and development;
* Article 22: protection and assistance of refugee children;
* Article 24: right to health;
* Article 27: right to an adequate standard of living;

* Article 38 (1): duty to respect applicable rules of international humanitarian law relevant to
the child in armed conflicts.

- Convention on the Rights of Persons with Disabilities, New York, 13 December 20006:
¢ Article 10: right to life;
* Article 11: protection in situations of risk and humanitarian emergencies.

Regional Instruments

- European Convention for the Protection of Human Rights and Fundamental Freedoms,
Rome, 11 April 1950:

* Article 2: right to life;

e Article 3: prohibition of torture, inhuman or degrading treatment or punishment.
- American Convention on Human Rights, San Jose, 22 November 1969:

e Article 4: right to life;

 Article 5: right to humane treatment.

- Additional Protocol to the American Convention on Human Rights in the Area of Eco-
nomic, Social and Cultural Rights, San Salvador, 17 November 1988:

* Article 10: right to health;
* Article 12: right to food;
* Article 16: special right of children to protection;
 Article 17: protection of the elderly.
- African Charter on Human and Peoples’ Rights, Banjul, 27 June 1981:

¢ Article 5: right to life and integrity of person;

To Stay and Deliver: Good practice for humanitarians in complex security environments

82



* Article 16: right to health.

- Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa, Maputo, 13 September 2000:

e Article 3: right to dignity;
 Article 4: right to life, integrity and security of the person;

 Article 11 (2): States Parties shall protect civilians, including women, in the event of armed
conflict;

 Article 14: right to health;
* Article 15: right to food security;
* Article 24: special protection of women in distress.
- African Charter on the Rights and Welfare of the Child, 11 July 1990:

* Article 5: right to life, survival and development;

* Article 23: right of refugee children to protection and humanitarian assistance.
- Arab Charter on Human Rights, Tunis, 22 May 2004:
* Article 5: right to life;
* Article 8: prohibition of torture or cruel, inhuman, degrading or humiliating treatment;

* Article 39: right to health.

I1I. Refugee Law

Facilitation of humanitarian activities and free passage of relief supplies

- Convention Governing the Specific Aspects of Refugee Problems in Africa, Addis Ababa,
10 September 1969:

e Article 8: cooperation with UNHCR.

Entitlements of affected persons or related obligations of State Parties

Universal Instruments

- Convention relating to the Status of Refugees (and its Protocol of 31 January 1967), Ge-
neva, 28 July 1951:

* Article 20: equality of treatment in terms of rationing;

 Article 21: favourable treatment as regards housing;
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* Article 23: equal treatment with respect to public relief and assistance.
Regional Instrument
- Cartagena Declaration on Refugees, Cartagena de Indias, 22 November 1984:

* Paragraph II (h): reinforcement of programmes for protection of and assistance to refugees.

IV. International instruments and policies on Internal Displacement

Responsibility of States and other parties to the conflict to meet the needs of the civilian
population and role of relief organizations

- African Union Convention for the Protection and Assistance of Internally Displaced

Persons in Africa, Kampala, 22 October 2009:

* Article 5 (1): primary duty and responsibility of State parties to provide protection and hu-
manitarian assistance to internally displaced persons within their territory or jurisdiction.

- Guiding Principles on Internal Displacement”:

* Principle 3: primary duty and responsibility of national authorities to protect internally dis-
placed persons;

* Principle 25 (1): primary duty and responsibility of the national authorities for providing
humanitarian assistance to internally displaced persons;

* Principle 25 (2): right of international humanitarian organizations to offer their services.

Facilitation of humanitarian activities and free passage of relief supplies

- African Union Convention for the Protection and Assistance of Internally Displaced
Persons in Africa:

 Article 3 (1) j.: States Parties shall ensure assistance to internally displaced persons by meet-
ing their basic needs as well as allowing and facilitating rapid and unimpeded access by
humanitarian organizations and personnel;

e Article 5 (7): States Parties shall enable and facilitate the role of local and international orga-
nizations and humanitarian agencies;

* Article 6: Obligations of international organizations and humanitarian agencies to respect
the laws of the host country, international law and humanitarian principles;

* Article 7 (5) b.: members of armed groups shall be prohibited from hampering the provision

of protection and assistance to internally displaced persons under any circumstances;

2 Annex to the Report of the Representative of the Secretary-General, Francis M. Deng (UN Doc: E/CN.4/1998/53/Add.2).
Although the Guiding Principles on Internal Displacement do not constitute a binding instrument, they reflect and are consistent

with international human rights, humanitarian law, and analogous refugee law.
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* Article 8 (3) c. and d.: collaboration of the AU with humanitarian agencies with respect to
measures taken to protect and assist internally displaced persons.

Prohibition of attacks against humanitarian personnel and assets

- African Union Convention for the Protection and Assistance of Internally Displaced
Persons in Africa:

 Article 5 (10): States Parties shall respect, protect and not attack or otherwise harm humani-
tarian personnel, resources or materials.

- Guiding Principles on Internal Displacement:

¢ Principle 26: respect and protection of humanitarian personnel, transport and supplies.

Entitlements of affected persons or related obligations of State Parties

- African Union Convention for the Protection and Assistance of Internally Displaced
Persons in Africa:

* Article 3 (j): basic needs of internally displaced persons;
 Article 3 (k): promotion of sustainable livelihoods;

¢ Article 7 (5) c.: Members of armed groups are prohibited from denying internally displaced
persons the right to live in satisfactory conditions of dignity, security, sanitation, food, water,
health and shelter.

- Guiding Principles on Internal Displacement:

* Principle 4: special protection and assistance for children, women, disabled and elderly
persons;

 Principle 18: right to an adequate standard of living;

* Principle 19: right to medical care.

V. International Criminal Law

- Convention on the Safety of United Nations and Associated Personnel, New York, 9 De-
cember 1994: criminalization of attacks against United Nations and associated personnel.

- Optional Protocol to the Convention on the Safety of United Nations and Associated
Personnel, New York, 8 December 2005: expansion of the scope of application of the Con-
vention to the delivery of humanitarian assistance.

- Rome Statute of the International Criminal Court, Rome, 17 July 1998:
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Article 8 (2) b. (iif) and (xxiv): intentional attacks against humanitarian personnel and assets
in international armed conflicts considered as war crimes;

Article 8 (2) b. (xxv): intentional starvation of civilians in international armed conflicts con-
sidered as a war crime;

Article 8 (2) e. (if) and (iii): intentional attacks against humanitarian personnel and assets in
non-international armed conflicts considered as war crimes.

VI. Privileges and Immunities

Facilitation of humanitarian activities and free passage of relief supplies

- Convention on the Privileges and Immunities of the United Nations, New York, 13 Feb-
ruary 1946, in particular:

Section 2: immunity of United Nations property and assets;
Section 3: inviolability of United Nations premises;

Section 7: the United Nations, its assets, income and other property shall be exempted from
direct taxes, customs duties and prohibitions and restrictions on import and exports in re-
spect of articles for official use and publications;

Section 9: the United Nations shall enjoy facilities in respect of official communications;

Section 11: privileges and immunities of representatives of members to United Nations
organs and conferences;

Section 22: privileges and immunities of experts on mission for the United Nations;

Sections 24 to 26: issuance of laissez-passer for United Nations officials and experts on
mission.

- Convention on the Privileges and Immunities of Specialized Agencies, New York, 21
November 1947, in particular:

Section 4: immunity of specialized agencies’ property and assets;
Section 5: inviolability of specialized agencies’ premises;

Section 9: the specialized agencies, their assets, income and other property shall be exempted
from direct taxes, customs duties and prohibitions and restrictions on import and exports in
respect of articles for official use and publications;

Section 11: specialized agencies shall enjoy facilities in respect of official communications;

Section 13: privileges and immunities of representatives of members at meetings convened
by a specialized agency;
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* Sections 26 to 29: issuance of laissez-passer for officials of the specialized agencies and
experts on mission.

B. Relevant resolutions adopted by United Nations organs

I. Security Council resolutions’

Facilitation of humanitarian activities and free passage of relief supplies

- Resolution 1894 (2009) on the protection of civilians in armed conflict:

¢ OP 13: importance of humanitarian principles;

e OP 14 and 15 (a): role of all parties to armed conflict to facilitate rapid and unimpeded
passage;

¢ OP 15 (b): role of peacekeeping and other missions to assist in creating conditions condu-
cive to safe, timely and unimpeded humanitarian assistance;

* OP 17: systematic monitoring and analysis of access constraints.
- Resolution 1674 (2006) on the protection of civilians in armed conflict:

e OP 11: special needs of women and children, including the facilitation of the provision of
humanitarian assistance;

e OP 22: call to all those concerned to allow full unimpeded access by humanitarian personnel
to civilians in need of assistance.

- Resolution 1296 (2000) on the protection of civilians in armed conflict:
* OP 8: call to all parties concerned to cooperate with the United Nations in providing access;

e OP 10: call upon parties to a conflict to promote “days of immunization” and other oppor-
tunities for the safe and unhindered delivery of basic necessary services to meet the protec-
tion and assistance requirements of women, children and other vulnerable groups;

e OP 15: consideration of the appropriateness and feasibility of security zones and safe cot-
ridors for the protection of civilians and the delivery of assistance.

- Resolution 1265 (1999) on the protection of civilians in armed conflict:

¢ OP 7: importance of safe and unhindered access of humanitarian personnel to civilians in
armed conflict.

3 For aselection of relevant country-specific resolutions, see the Aide Memoire for the consideration of issues pertaining to the
protection of civilians in armed conflict (Addendum: Selection of agreed language), 2010 revised version (Annexed to UN
Doc S/PRST/2010/25).
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Prohibition of attacks against humanitarian personnel and assets

- Resolution 1894 (2009) on the protection of civilians in armed conflict:
¢ OP 16: condemnation of attacks against humanitarian personnel.
- Resolution 1674 (2006) on the protection of civilians in armed conflict:

e OP 22: call to all those concerned to promote the safety, security and freedom of movement
of humanitarian personnel.

- Resolution 1296 (2000) on the protection of civilians in armed conflict:

e OP 12: call to all parties to ensure the safety, security and freedom of movement of humani-
tarian personnel.

- Resolution 1265 (1999) on the protection of civilians in armed conflict:

* OP 8: recognition of the need for combatants to ensure the safety, security and freedom of
movement of humanitarian personnel;

* OP 9: call to all parties to respect the status of United Nations and associated personnel,
condemnation of attacks and need for accountability.

I1. General Assembly resolutions’

Facilitation of humanitarian activities and free passage of relief supplies

- Resolutions on the Strengthening of the coordination of humanitarian emergency assis-
tance of the United Nations:

* Resolution 46/182 (paragraph 35d. of the Principles annexed to the resolution) and subse-
quent resolution 48/57 (OP 19): role of the Emergency Relief Coordinator in facilitating
access to emergency areas by obtaining the consent of all parties concerned.

* Resolution 58/114 (OP 10) and subsequent resolutions 59/141 (OP 18), 60/124 (OP 2),
61/133 (OP 4), 62/94 (OP 24), 63/139 (OP 25), 64/76 (OP 26), A/65/1..45 (OP 27): call
upon all Governments and parties in complex humanitarian emergencies to ensure the safe
and unhindered access of humanitarian personnel, supplies and equipment

- Resolutions on the Protection of and Assistance to internally displaced persons:

* Resolution 56/164 (OP 10) and subsequent resolution 58/177 (OP 11), 60/168 (OP 12),
62/153 (OP 15), 64/162 (OP 16): call upon Governments to facilitate assistance by the
United Nations agencies and humanitarian organizations, including by improving access to
internally displaced persons.

Prohibition of attacks against humanitarian personnel and assets

4 TFor further details, see the Reference Guide for Normative Developments on the coordination of humanitarian assistance in the General Assembly,
the Economic and Social Council, and the Security Conncil since the adoption of General Assembly resolution 46/ 182, OCHA Policy and
Studies Series, Vol. I No. 2, 2009.
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- Resolutions on the Safety and security of humanitarian personnel:

* Resolution 52/167 (OP 3) and subsequent resolutions 53/87 (OP 11), 54/192 (OP 3), 55/175
(OP 4), 57/155 (OP 5), 59/141 (OP 18), 60/123 (OP 4), 61/133 (OP 4), 62/95 (OP 4),
63/138 (OP 4), 64/77 (OP 4), A/65/1.31 (OP 4): call upon all Governments and parties in
complex emergencies to ensure the safe and unhindered access of humanitarian personnel.

* Resolution 52/167 (OP 2) and subsequent resolutions 53/87 (OP 10), 54/192 (OP 4),
55/175 (OP 5), 57/155 (OP 6), 59/141 (OP 17), 60/123 (OP 9), 61/133 (OP 9), 62/95 (OP
9), 63/138 (OP 10), 64/77 (OP 10), A/65/1.31(OP 11): condemnation of all act of violence
against humanitarian and United Nations personnel.

Entitlements of affected persons or related obligations of State Parties
- Resolutions on the Assistance to refugees, returnees and displaced persons in Africa
* Resolution 60/128 (OP 11) and subsequent resolutions 61/139 (OP 12), 62/125 (OP 14),

63/149 (OP 14) and 64/129 (OP 15): importance of timely and adequate assistance and
protection for refugees.

II1. Economic and Social Council resolutions’

Facilitation of humanitarian activities and free passage of relief supplies

- Resolutions on the Strengthening of the coordination of emergency humanitarian assis-
tance of the United Nations:

* Resolution 2002/32 (OP 22) and subsequent resolutions 2003/5 (OP 7), 2004/50 (OP 9),
2009/3 (OP 12),2010/1 (OP 13): call upon all Governments and parties in complex hu-
manitarian emergencies to ensure the safe and unhindered access of humanitarian personnel,
supplies and equipment.

5  Ibid.
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